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Attorneys for United States of America 
 
 

UNITED STATES DISTRICT COURT 
 

NORTHERN DISTRICT OF CALIFORNIA 
 

SAN FRANCISCO DIVISION 
 

UNITED STATES OF AMERICA, 

Plaintiff, 

v. 

IAN FURMINGER, 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No. CR 14-0102 CRB 
 
GOVERNMENT’S OPPOSITION TO 
DEFENDANT FURMINGER’S MOTION FOR 
BAIL PENDING APPEAL 

 

 Defendant Furminger’s motion for bail pending appeal should be denied.  

 On December 5, 2014, Furminger was found guilty by a jury of two counts of honest services 

fraud, one count of civil rights conspiracy, and one count of conspiracy to commit theft from a federally 

funded program.  On February 23, 2015, this Court sentencing him to a 41 month term of imprisonment 

and ordered him to surrender to the United States Bureau of Prisons to begin serving his sentence on 

April 3, 2015. 

 

A. Legal Standards 

 Once a defendant has been convicted and sentenced, the Bail Reform Act of 1984 (“the Act”) 
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presumes that the defendant should be detained pending appeal.  Accordingly, courts “shall order that a 

person who has been found guilty of an offense and sentenced to a term of imprisonment, and who has 

filed an appeal or a petition for a writ of certiorari, be detained,” unless the defendant can demonstrate 

by clear and convincing evidence that he is entitled to relief.  18 U.S.C. § 3143(b)(1). 

 First, defendant must prove by clear and convincing evidence that, if released, he is “not likely to 

flee or pose a danger to the safety of any other person or the community.” 18 U.S.C. §3143(b)(1)(A). 

Second, even if defendant meets this first requirement, he must also demonstrate by clear and 

convincing evidence that “the appeal is not for the purpose of delay and raises a substantial question of 

law or fact likely to result in: (i) reversal, (ii) an order for a new trial, (iii) a sentence that does not 

include a term of imprisonment, or (iv) a reduced sentence to a term of imprisonment less than the total 

of the time already served plus the expected duration of the appeal process.”  18 U.S.C. § 3143(b)(1)(B). 

 With respect to the latter requirement, the Court must resolve two distinct questions:  (1) whether 

the appellate issues raised by the defendant are “substantial” and (2) whether those issues are “likely to 

result in reversal.”  United States v. Handy, 761 F.2d 1279, 1280-81 (9th Cir. 1985).  “[T]he word 

‘substantial’ defines the level of merit required in the question raised on appeal, while the phrase ‘likely 

to result in reversal’ defines the type of question that must be presented.”  Id.  A “substantial question” 

is one that is “fairly debatable,” and“[l]ikely to result” in reversal means that “if the substantial question 

is determined favorably to the defendant on appeal, that decision is likely to result in reversal or an order 

for a new trial.” Id.  The burden is on the defendant to overcome the presumption that he should be 

detained while his appeal is pending.  See United States v. Montoya, 908 F.2d 450, 451 (9th Cir. 1990). 

 

B. Risk of Flight and Danger to the Community 

 Furminger cannot establish by clear and convincing evidence that he is not a flight risk or danger 

to the community.    Furminger (1) faces a substantial sentence if unsuccessful on his appeal; (2) has 

consistently failed to acknowledge or take responsibility for his crimes; (3) he has a serious alcohol 

addiction and engages in anti-social behavior; and (4) has not offered and does not possess sufficient 

funds of his own to secure a release bond. 

 In “determining whether there are conditions of release that will reasonably assure the 
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appearance of the person as required and the safety of any other person and the community,” the court is 

directed to consider the “history and characteristics of the person.”  18 U.S.C. § 3142(g)(3).  The Bail 

Reform Act specifically requires consideration of the defendant’s “character,” “employment,” “financial 

resources,” and “history relating to drug or alcohol abuse.”  Furminger, in his motion, directs the Court 

to aspects of his history and character that, he contends, carry his burden by clear and convincing 

evidence.  But he does not tell the whole story. 

 First, Furminger omits his very serious alcohol addiction.  PSR ¶ 75.  Furminger drinks 

constantly throughout the day.  He was “buzzed” during his interview with the Probation Officer.  He 

acknowledges that he needs treatment, but any such treatment he may be getting apparently is not 

working, as he continues to drink to excess.   

 Second, Furminger actively promotes the fantasy that he is a person of character, pointing to 

awards that he has received as a police officer.  Def. Mem. at 4:17-20.  In doing so, he simply disregards 

the conduct for which he was convicted, as well as his behavior as a police officer that included 

throwing small explosives out of moving cars for fun and stealing antique call boxes.  He also fails to 

advise the Court that he is a virulent racist and homophobe who, even while a police officer, felt free to 

share his views with other individuals, including other San Francisco police officers.  See Declaration of 

Special Agent Tyler Nave, Ex. A.  A selection of Furminger’s views, expressed in text messages sent 

while he was with the SFPD, include: 

• “We got two blacks at my boys [sic] school and they are brother and sister!  There cause dad 

works for the school district and I am watching them like hawks.” 

• In response to a text asking “Do you celebrate quanza [sic] at your school?”  Furminger wrote:  

“Yeah we burn the cross on the field!  Then we celebrate Whitemas.” 

• “Its [sic] worth every penny to live here [Walnut Creek] away from the savages.” 

• “Those guys are pretty stupid!  Ask some dumb ass questions you would expect from a black 

rookie!  Sorry if they are your buddies!” 

• “The buffalo soldier was why the Indians Wouldnt [sic] shoot the niggers that found for the 

confederate They [sic] thought they were sacred buffalo and not human.” 

• “Gunther Furminger was a famous slave auctioneer.” 
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• “My wife has 2 friends over that don’t know each other the cool one says to me get me a drink 

nigger not knowing the other is married to one just happened right now LMFAO.” 

• “White power.” 

• In response to a text saying “Niggers should be spayed,” Furminger wrote “I saw one an hour 

ago with 4 kids.” 

• “I am leaving it like it is, painting KKK on the sides and calling it a day!” 

• “Cross burning lowers blood pressure!  I did the test myself!” 

• In response to a text saying “All niggers must fucking hang,” Furminger wrote “Ask my 6 year 

old what he thinks about Obama.” 

• In response to a text saying “Just boarded train at Mission/16th,” Furminger wrote “Ok, just 

watch out for BM’s” [black males]. 

• “I hate to tell you this but my wife friend [sic] is over with their kids and her husband is black!  

If [sic] is an Attorney but should I be worried?”  Furminger’s friend, an SFPD officer, 

responded:  “Get ur pocket gun.  Keep it available in case the monkey returns to his roots.  Its 

[sic] not against the law to put an animal down.” Furminger responded, “Well said!” 

• In response to a text from another SFPD officer regarding the promotion of a black officer to 

sergeant, Furminger wrote:  “Fuckin nigger.” 

If the medals and awards Furminger received as a police officer are somehow relevant to the analysis of 

his character, Def. Mem. at 4:17-20, his views regarding black citizens, who were part of the population 

he was sworn to protect, also are relevant.  He not only possessed but felt free to articulate these views 

to others while he was a San Francisco Police Officer.  Although these sort of overtly racist views sadly 

still are expressed in some communities, it is shocking and appalling to find a police officer in San 

Francisco who would give voice to them.  Furminger’s willingness to do so – which exemplifies his 

erratic and anti-social behavior – should be taken into account. 

 Finally, Furminger does not currently pay child support, has minimal financial resources, and is 

not employed.  The text messages show that he has a history of withholding child support payments, 

predating his resignation from the SFPD.  Nave Decl., Ex. A.  He also has persistent mental health 

issues.  PSR ¶¶ 72-73. 
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 Furminger is not a person who can be trusted to be awarded bail pending appeal.  His behavior is 

sufficiently erratic and the coming prison sentence is too long to find that he has carried his burden by 

clear and convincing evidence.   

 

C. Questions on Appeal 

Furminger does not identify any substantial question of law or fact that is likely to result in a 

reversal or order for a new trial; he does not raise sentencing as an issue at all. 

Furminger’s motion is remarkable for its lack of specificity; it is almost entirely unclear what 

specific rulings he is challenging.  He does not cite any legal authority in support of his contention that 

this Court committed error during the trial.  He does not cite to a single page of the record to identify a 

particular error.  He did not raise any of these arguments in his motion for an acquittal or new trial.   The 

government submits that these failures, alone, require denial of Furminger’s motion.  A question on 

appeal cannot be substantial if the appellant cites neither law nor fact to establish error.  Leaving the 

government and the Court to discern and analyze the law and facts related to possible questions on 

appeal is not sufficient to satisfy the appellant’s burden. 

Furminger cursorily identifies four issues, each of which the government address.  First, he 

contends that the Court erred by prohibiting the defense from “introducing evidence that would have 

impeached the credibility of prosecution witness Reynaldo Vargas.”  Def. Mem. at 5:9-10.  He does not 

state what this evidence was or the basis for the Court’s ruling.  The government believes that Furminger 

is referring to the Court’s ruling that he could not introduce time cards and related evidence to impeach 

Vargas after Vargas testified that he did not falsify time cards while an SFPD officer because that 

evidence is extrinsic and thus prohibited under Rule 608.  (RT 1304:8-11)  This is not a substantial 

question.  The standard of review on appeal would be for an abuse of discretion.  United States v. Benny, 

786 F.2d 1410, 1419-20 (9th Cir. 1986).  Both the plain language of Rule 608(b) and the caselaw 

interpreting it are clear that extrinsic evidence may not be offered to attack credibility.  Id.  That is 

precisely the improper purpose for which Furminger says is should have been admitted.  Def. Mem. at 

5:14-15 (“Had the jury been allowed to hear such evidence it is likely that Mr. Vargas’s testimony 

incriminating Mr. Furminger would not have been believed.”).  This is not a substantial question. 
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Second, the defense claims that this Court erred by admitting over objection certain text 

messages “that constituted irrelevant character evidence and were highly prejudicial.”  Def. Mem. at 

5:16-18.  This issue has neither a beginning nor an ending:  Furminger does not say what text messages 

he is referring to or how they were either character evidence or highly prejudicial.   

Third, Furminger again raises the severance issue.  The trial proved this issue to be an absolute 

non-starter.  Vargas testified that he conspired with both Furminger and Robles to commit a number of 

thefts and that Furminger knew about others in which he did not directly participate.  Hernandez 

testified that Furminger was present during conversations with Robles about thefts.  The standard of 

review for denial of a Rule 14(a) motion to sever is abuse of discretion.  United States v. Mayfield, 189 

F.3d 895, 899 (9th Cir. 1999).  Severance is appropriate under Rule 14 “only if there is a serious risk that 

a joint trial would compromise a specific trial right of one of the defendants, or prevent the jury from 

making a reliable judgment about guilt or innocence.” Zafiro v. United States, 506 U.S. 534, 539 (1993).  

When the appellant fails, as Furminger does here, to identify a specific trial right that was compromised, 

the court of appeals will not disturb the district court’s ruling.  United States v. Stinson, 647 F.3d 1196, 

1205 (9th Cir. 2011).  Furminger also fails, fatally, to explain how this Court’s instructions to the jury 

that it consider the evidence against each defendant individually were not adequate to protect his trial 

rights.  Where “the district court uses great diligence in instructing the jury to separate the evidence, 

severance is unnecessary because the prejudicial effects of the evidence of codefendants are 

neutralized.” United States v. Patterson, 819 F.2d 1495, 1503 (9th Cir. 1987). 

Fourth, Furminger again challenges the sufficiency of the evidence, claiming that there was 

“little evidence relating to any wrongdoing by Mr. Furminger.”  Def. Mem. at 5:25-26.   He makes no 

effort to specify what element of what offense of conviction was wanting for evidence.  The Court of 

Appeals will not reverse a conviction for insufficient evidence “if any rational trier of fact could have 

found the evidence sufficient.”  United States v. Alvarez–Valenzuela, 231 F.3d 1198, 1201–02 (9th Cir. 

2000).  There is no question that a rational juror could have found the evidence sufficient to convict 

Furminger, as this Court found in denying his motion for acquittal. 
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D. Conclusion 

Furminger’s motion for bail pending appeal should be denied. 

 

DATED: March 13, 2015    Respectfully submitted, 
 
       MELINDA HAAG 
       United States Attorney 
 
       John H. Hemann 
                
       JOHN H. HEMANN 
       Assistant United States Attorney 

Case3:14-cr-00102-CRB   Document247   Filed03/13/15   Page7 of 7



Case3:14-cr-00102-CRB   Document247-1   Filed03/13/15   Page1 of 9



Case3:14-cr-00102-CRB   Document247-1   Filed03/13/15   Page2 of 9



Case3:14-cr-00102-CRB   Document247-1   Filed03/13/15   Page3 of 9



Case3:14-cr-00102-CRB   Document247-1   Filed03/13/15   Page4 of 9



Case3:14-cr-00102-CRB   Document247-1   Filed03/13/15   Page5 of 9



Case3:14-cr-00102-CRB   Document247-1   Filed03/13/15   Page6 of 9



Case3:14-cr-00102-CRB   Document247-1   Filed03/13/15   Page7 of 9



Case3:14-cr-00102-CRB   Document247-1   Filed03/13/15   Page8 of 9



Case3:14-cr-00102-CRB   Document247-1   Filed03/13/15   Page9 of 9


	20150313100952783
	201503131030

